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GUARANTY AGREEMENT

  ______[Insert Guarantor’s legal name]     ______________________, a [Insert form of legal entity]
 Organized under the laws of _________,with its principal office at ______________________ _________________________________ (referred to herein as “Guarantor”)  guarantees payment to  PACIFIC GAS AND ELECTRIC COMPANY, a California corporation (referred to herein as “PG&E”) of all amounts owed to PG&E by [Insert the counterparty’s/generator’s legal name], a  [Insert legal status] (referred to herein as the “Counterparty”) under any of the following agreements  or  PG&E tariffs: a Pro Forma Generator Interconnection Study Process Agreement (“GISPA”), Interconnection System Impact Study Agreement, Interconnection Facilities Study Agreement, Generator Interconnection Procedures for Interconnection Requests (“GIP”) (currently Attachment I of the PG&E Wholesale Distribution Tariff), or any Generator Interconnection Agreement (“GIA”) executed  between the Counterparty and PG&E. All such amounts are referred to herein as “the Obligations,” and all such agreements and tariffs are hereinafter referred to as the “Agreements”).  To induce PG&E to enter into the Agreements with the Counterparty, or to comply with a Counterparty obligation under the Agreements, and for valuable consideration, the Guarantor is entering into this Guaranty Agreement (referred to herein also as the “Guaranty”) and hereby agrees as follows: 

 
(a)  Guaranty and Obligations. The Guarantor irrevocably and unconditionally guarantees to PG&E, its successors, endorsees and assigns, the due and punctual  payment in full of all Obligations and amounts owed by the Counterparty to PG&E under the Agreements, whether due or to become due, secured or unsecured, absolute or contingent. .  The liability of the Guarantor hereunder is a continuing guaranty of payment and performance when any Obligation is owing or when the Counterparty is in default or breach under the Agreements,, without regard to whether recovery may be or has become barred by any statute of limitations or otherwise may be unenforceable. In case of the failure of the Counterparty to pay or perform the Obligations  punctually, the Guarantor hereby agrees, upon written demand by PG&E, to perform the Obligations or pay or cause to be paid any such amounts punctually when and as the same shall become due and payable.  The Guarantor hereby also agrees to reimburse PG&E for any reasonable attorneys’ fees and all other costs and expenses incurred by PG&E in enforcing this Guaranty. If at any time during the term of this Guaranty PG&E determines that the creditworthiness of the Guarantors has materially changed, PG&E may declare the Guarantor to be in default under this Guaranty.  

             
(b)  Guaranty of Payment.  The Guarantor hereby agrees that its obligations under this Guaranty constitute a guaranty of payment when due and not of collection. 

 
(c)  Nature of Guaranty. The Guarantor hereby agrees that its obligations under this Guaranty shall be irrevocable and unconditional, irrespective of the validity, or enforceability of the Agreements against the Counterparty (other than as a result of the unenforceability thereof against PG&E), the absence of any action or measure to enforce the Counterparty’s obligations under the Agreements, any waiver or consent of PG&E with respect to any provisions thereof, the entry by the Counterparty and PG&E into amendments to the Agreements for additional services under the Agreements or otherwise, or any other circumstance which might otherwise constitute a legal or equitable discharge or defense of a guarantor (excluding the defense of payment). The Guarantor agrees that the obligations of the Guarantor under this Guaranty will upon the execution of any such amendment by the Counterparty and PG&E extend to all such amendments without the taking of further action by the Guarantor, the Counterparty, or PG&E. The Guarantor agrees that the Counterparty and PG&E may, without prior written consent of the Guarantor, mutually agree to modify the Obligations or the Agreements or any agreement between the Counterparty and PG&E, without in any way impairing or affecting this Guaranty.  

 
(d) Termination. This Guaranty may not be terminated by the Guarantor and shall remain in full force and effect until all of the Obligations of the Counterparty under or arising out of the Agreements have been fully performed. 

 
(e)  Rescinded Payment; Independent Liability. The Guarantor further agrees that this Guaranty shall continue to be effective or be reinstated, as the case may be, if at any time, payment, or any part thereof, of any Obligation or interest thereon is rescinded or must otherwise be restored or returned for any reason whatsoever, and the Guarantor shall remain liable hereunder in respect of such payments or Obligations or interest thereon as if such payment had not been made.  PG&E shall not be obligated to file any claim relating to the Obligations owing to it in the event that the Counterparty becomes subject to a bankruptcy, reorganization or similar proceeding, and the failure of PG&E to file shall not affect the Guarantor’s obligations hereunder.  The Guarantor’s obligations hereunder are independent of the Obligations of the Counterparty.  The liability of the Guarantor hereunder is independent of any security for or other guaranty of payment received by PG&E in connection with the Agreements, is not affected or impaired by (a) any voluntary or involuntary liquidation, dissolution, receivership, attachment, injunction, restraint, insolvency, bankruptcy, assignment for the benefit of creditors, reorganization, arrangement, composition or readjustment of, or other similar proceeding affecting, the Counterparty or any of its assets, including but not limited to any rejection or other discharge of the Counterparty’s obligations imposed or asserted by any Court, trustee or custodian or any similar official or imposed by any law, statue or regulation in such event, or (b) the extension of time for the payment of any sum, in whole or in part, owing or payable to PG&E under the Agreements or this Guaranty or the extension of the time for the performance of any other obligation under or arising out of or on account of the Agreements or this Guaranty, or (c) any failure, omission or delay on the part of PG&E to enforce, assert or exercise any right, power or remedy conferred on PG&E in the Agreements or this Guaranty or any action on PG&E’s part granting indulgence or extension in any form, or (d) the release, modification, waiver or failure to pursue or seek relief with respect to any other guaranty, pledge or security device whatsoever, or (e) any payment to PG&E by the Counterparty that PG&E subsequently returns to the Counterparty pursuant to court order in any bankruptcy or other debtor-relief proceeding, or (f) any amendment, modification or other alteration of the Agreements, or (g) any indemnity agreement the Counterparty may have from any party, or (h) any insurance that may be available to cover any loss.  The Guarantor waives any right to the deferral or modification of the Guarantor’s obligations hereunder by virtue of any such debtor-relief proceeding involving the Counterparty.     

 
(f)  Guarantor Waivers. The Guarantor hereby waives (i) promptness, diligence, presentment, demand of payment, protest, order and, except as set forth in paragraph (a) hereof, notice of any kind in connection with the Agreements  and this Guaranty; (ii) any requirement that PG&E exhaust any right to take any action against the Counterparty or any other person prior to or contemporaneously with proceeding to exercise any right against the Guarantor under this Guaranty; (iii) to the fullest extent permitted by law, the benefit of any statute of limitations affecting its liability under or the enforcement of this Guaranty;  (iv) any right to require PG&E to (A) proceed against or exhaust any insurance or security held from the Counterparty or any other party, or (B) pursue any other remedy available to PG&E; (v) any defense based on or arising out of any defense of the Counterparty other than payment in full of the amount(s) owed, including without limitation any defense based on or arising out of the disability of the Counterparty, the unenforceability of the indebtedness from any cause, or the cessation from any cause of the liability of the Counterparty, other than payment in full of the amount(s) owed.  The Guarantor agrees that PG&E may, at its election, foreclose on any security held by PG&E, whether or not the means of foreclosure is commercially reasonable, or exercise any other right or remedy available to PG&E without affecting or impairing in any way the liability of the Guarantor under this Guaranty, except to the extent the amount(s) owed to PG&E by the Counterparty have been paid.  The Guarantor further agrees that until all amounts owed by the Counterparty to PG&E are paid in full, even though such amounts may in total exceed the Guarantor’s liability hereunder, the Guarantor shall have no right of subrogation, waives any right to enforce any remedy that PG&E has or may have against the Counterparty, and waives any benefit of and any right to participation in any security from the Counterparty now or later held by the Guarantor.  The Guarantor assumes all responsibility for keeping itself informed of the Counterparty’s financial condition and all other factors affecting the risks and liability assumed by the Guarantor hereunder, and PG&E shall have no duty to advise the Guarantor of information known to it regarding such risks.


(g)  No Assignment of Guaranty Obligations Without Consent. The Guarantor may not assign or otherwise transfer its obligations under this Guaranty to any other party without the prior written consent of PG&E, the exercise of which shall be in PG&E’s sole discretion.

            (h)  Governing Law.  This Guaranty shall be governed by and construed in accordance with the laws of the State of New York, without reference to choice of law doctrine.  

            (i)  Jurisdiction.  With respect to any suit, action or proceedings (collectively “Proceedings”) relating to this Guaranty Agreement, Guarantor irrevocably: (i)  submits to the non-exclusive jurisdiction of the courts of the State of New York and the United States District Court located in the Borough of Manhattan in New York City; and (ii) waives any objection which it may have at any time to the laying of venue of any Proceedings brought in any such court, and any claim of inconvenient forum, and any objection to the  jurisdiction of any such court. 

            (j) Severability.  In the event that any provision of this Guaranty conflicts with the law or if any such provision is held to be invalid, illegal or unenforceable, such provision shall be deemed to be restated to reflect as nearly as possible the original intention of the parties in accordance with applicable law or, if that is not possible, the provision shall be deleted, and the remainder of this Guaranty shall remain in full force and effect.   


(k) Representations and Warranties. The Guarantor, through its undersigned officer, represents and warrants to PG&E that (i) the Counterparty is a subsidiary or other affiliate of the Guarantor, (ii) the Guarantor is a duly organized and validly existing corporation or other legal entity in good standing under the laws of the jurisdiction of its incorporation or formation, (iii) the Guarantor has the corporate power and legal authority to execute, deliver and perform the terms and provisions of this Guaranty and has taken all necessary  corporate and other action to authorize the execution, delivery and performance by it of this Guaranty, (iv) the Guarantor has duly executed and delivered this Guaranty, and (v) this Guaranty constitutes the legal, valid and binding obligation of the Guarantor enforceable in accordance with its terms.

 
(l)  No Amendment; No PG&E Waiver. This Guaranty shall not be amended without the prior written consent of PG&E.  Any amendment to this Guaranty made in violation of this provision shall be null and void.  No right, power, remedy or privilege of PG&E under this Guaranty shall be deemed to have been waived by any act or conduct on the part of PG&E, or by any neglect to exercise any right, power, remedy or privilege, or by any delay in doing so, and every right, power, remedy or privilege of PG&E hereunder shall continue in full force and effect until specifically waived or released in a written document executed by PG&E.  Any such written waiver or release of a right, power, remedy or privilege on any one occasion shall not be construed as a bar to any right, power, remedy or privilege which PG&E would otherwise have on any future occasion.  No single or partial exercise of any right, power, remedy or privilege by PG&E shall preclude any other or further exercise by PG&E of any other right, power, remedy or privilege.  The rights and remedies provided in this Guaranty are cumulative and may be exercise singly or concurrently, and are not exclusive of any rights or remedies provided by law.   


(m)  Notices. All notices, requests, demands, and other communications required or permitted hereunder shall be in writing and shall be delivered, mailed, or sent by facsimile transmission to the address and to the individuals indicated below.  Either party may periodically change any address to which notice is to be given it by providing notice of such change as provided herein. 


If to Guarantor:  

            ________________________________

             _____________________________________

             
If to PG&E:     
            Pacific Gas and Electric Company


Credit Operations: ATT: Cassaundra Gardner


8110 Lorraine Ave Ste. 403


Stockton, CA 95210

Any notice provided hereunder shall be effective upon actual receipt, if received during the recipient’s normal business hour; or it shall be effective at the beginning of the recipient’s next business day after receipt, if received after the recipient’s normal business hours.  If notice is provided by facsimile, the sender shall be responsible for obtaining facsimile receipt confirmation.

 
IN WITNESS WHEREOF, the Guarantor has caused this Guaranty to be executed in its name by its duly authorized officer as of the date set forth below. 

Guarantor  _____________________
By: ________________

Name: ______________

Title: _______________

Date______________

Pacific Gas and Electric Company


FORM OF GUARANTY
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